
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

JANE DOE, Individually, and on behalf of a §
themselves and all others similarly situated §
individuals, TOBY CROSS, Individually §
and on behalf of a themselves and all others §
similarly situated individuals, and §
ARTHUR LOPEZ, §

Plaintiffs, §
§

v. § Civil Action No. 3:13-CV-5013-M
§

COMPACT INFORMATION SYSTEMS, §
INC., a Washington Corporation, DATA §
SOLUTIONS, OF AMERICA, INC., a §
Florida Corporation, ELIZABETH M. §
BLANK, a Florida Individual, §
ENDURANCE WARRANTY SERVICES, §
a Illinois Corporation, KMB STATISTICS, §
LLC, a Florida Corporation, and DOE §
INDIVIDUALS AND CORPORATIONS §
1-100 INCLUSIVE, §

Defendants. §

ORDER

Pursuant to the standing order of reference dated April 15, 2014 (doc. 35), this case has been

referred for pretrial management.  Before the Court is Plaintiffs’ Motion for Leave to File an

Amended Complaint and to Add AccuData Integrated Marketing, Inc. as a Defendant, filed July 18,

2014 (doc. 60).  Based on the relevant filings and applicable law, the plaintiffs’ motion for leave is

GRANTED. 

I.  BACKGROUND

On December 27, 2013, Jane Doe and Toby Cross (Plaintiffs), on behalf of themselves and

a proposed class of similarly-situated individuals, filed a class action complaint against six

defendants, including Endurance Warranty Services, L.L.C. (EWS) and Compact Information
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Systems, Inc. (CIS) (collectively, Defendants),1 and an unspecified number of unknown individuals

and/or entities, alleging violations of their privacy and security rights under the Federal Driver’s

Privacy Protection Act and state driver privacy protection acts.  (doc. 1.)2  On December 30, 2013,

Plaintiffs filed a second amended class action complaint adding Arthur Lopez as a plaintiff,3 and

asserting claims for violation of the Driver’s Privacy Protection Act, 18 U.S.C. § 2721, violations

of the State Motor Vehicle Records Acts, breach of bailment, conversion, “invasion of privacy and

seclusion and public discovery of private facts,” negligence, trespass to personal property/chattels,

and unjust enrichment.  (doc. 5 at 1.)  The claims against Defendant arise from its alleged use, re-

disclosure, resale, and purchase of personal identifying information derived from Plaintiffs’ motor

vehicle records in Texas and Florida.  (Id. at 6-7.)

On February 20, 2014, EWS moved to dismiss the second amended complaint under Rule

12(b)(2) for lack of personal jurisdiction.  (doc. 10.)  Dismissal of EWS’s claims was  recommended

on September 5, 2014, on grounds that the complaint failed to make a showing of specific and

general jurisdiction.  (doc. 66.)  The claims against EWS were subsequently dismissed on September

24, 2014.  (doc. 71.)  On March 31, 2014, Plaintiffs filed a motion to certify a class.  (doc. 24.)  

On April 4, 2014, CIS filed a motion to dismiss Counts II-VIII, the state-law causes of

action, of the second amended complaint pursuant to Rule 12(b)(1) for lack of subject matter

jurisdiction and Rule 12(b)(6) for failure to state a claim upon which relief can be granted.  (doc.

25.)  In response, Plaintiffs requested that they be allowed to withdraw Counts II to VIII.  (doc. 41.) 

1The other named defendants are Data Solutions of America, Inc., Elizabeth M. Blank, and KMB Statistics.  
2 Citations to the record refer to the CM/ECF system page number at the top of each page rather than the page
numbers at the bottom of each filing.

3The “second amended class action complaint” is actually a first amended complaint.  

2
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On May 14, 2014, CIS amended its disclosure statement and certificate of interested persons, which

was originally filed on April 4, 2014, to add AccuData Integrated Marketing, Inc. (AccuData) as an

entity that is financially interested in the outcome of the case.  (doc. 54, see doc. 28.)  Plaintiffs filed

their motion for leave to file an amended complaint a couple of months later.  (doc. 60.)

Plaintiffs explain that they seek to amend their complaint to remove the state law claims that

CIS sought to dismiss merely as a “housekeeping” matter.  (doc. 61 at 3.)  They argue that leave

should be granted because the legal and factual issues in the second amended complaint will remain

intact in the proposed third amended complaint, and the new filing will “eliminate any confusion

as to the new allegations and facilitate judicial economy.”  (Id. at 3-4.)  Plaintiffs contend that the

motion for leave to amend is timely because they filed it within a reasonable period after CIS filed

its amended disclosure statement which added AccuData.  (Id. at 4-5.)  According to Plaintiffs,

Defendants cannot demonstrate prejudice because the proposed amended complaint adds no new

legal theories, “no depositions have been taken [...,] no written discovery has been responded to,”

and the Court has not yet ruled on any substantive motions.  (Id. at 5.)  They also contend that

Defendants cannot demonstrate futility.  (Id. at 6.)  Plaintiffs also argue that the Court should grant

leave to add AccuData as a defendant.  (Id. at 6.)  They contend that judicial economy will be served

because Plaintiffs can avoid litigating the same claims against different parties in subsequent actions. 

(Id. at 8.)  They also contend that AccuData is a necessary party, and the Court will retain

jurisdiction if AccuData is added as a defendant.  (Id. at 8-9.)  

The proposed third amended complaint4 adds AccuData as an additional defendant, and it

excludes the causes of actions identified in the second amended complaint as Counts II to VIII.  (See

4The proposed third amended complaint is actually a proposed second amended complaint.

3
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doc. 60-1 at 1,2.)  

Defendants oppose Plaintiffs’ motion on the grounds that their proffered amended complaint 

fails to disclose the name of the plaintiff and the proposed class representative who is suing under

the pseudonym of “Jane Doe,” and therefore it unduly prejudices them.  (doc. 64 at 1.) They argue

that the “anonymous pleading” in the proposed third amended complaint is contrary to Federal Rule

of Civil Procedure 10(a), which requires a complaint to include the name of all parties, as well as 

Federal Rule of Civil Procedure 17(a), which requires an action to be prosecuted in the name of the

real party in interest.  (Id. at 1-2.)  They contend that allowing Jane Doe to continue her anonymous

pleading would unduly prejudice them in their investigation and defense of the “sole claim”

Plaintiffs now bring.   (Id. at 2.)  As such, Defendants believe that they should be told Doe’s name

without further delay so that CIS can establish that it is not the company that provided Plaintiff

Doe’s name to EWS.  (Id.)  They contend that they fully briefed this argument in their response to

Plaintiffs’ motion for protective order (doc. 43) and in the briefing for their joint motion to strike

the declaration of Joseph H. Malley (docs. 44, 45, 59).5  (Id.)  Alternatively, Defendants request that

the Court condition leave to amend the complaint on identification of Jane Doe.  (Id. at 2-3.) 

II.  ANALYSIS

Rule 15(a)(1) of the Federal Rules of Civil Procedure provides that a party may amend its

pleading once as a matter of course within 21 days of serving the pleading or being served with a

responsive pleading or a motion under Rule 12(b), (e), or (f).  Otherwise, a party may amend only

5  On April 10, 2014, Plaintiffs filed a motion for protective order and leave to proceed under a pseudonym.  (doc.
32.)  In response, Defendants argued, among other things, that allowing Plaintiff Jane Doe to proceed anonymously
would unfairly prejudice them in the investigation and litigation of Doe’s claim.  (doc. 43 at 16-19.)  On May 1,
2014, Defendants filed a joint motion to strike the declaration of Joseph H. Malley, which was submitted in support
of the motion for protective order.  (doc. 44; see doc. 32-2.) The motions for protective order and to strike the
declaration of Joseph H. Malley are still pending before the Court.  
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with leave of court or the opposing parties’ consent.  Fed. R. Civ. P. 15(a)(2).  Here, because more

than 21 days have passed since Plaintiffs were served with a Rule 12(b) motion, and Defendants do

not consent to amendment of his complaint, they must obtain leave of court. 

Rule 15(a) evinces a bias in favor of amendment and requires that leave be granted “freely.” 

Chitimacha Tribe of La. v. Harry L. Laws Co., Inc., 690 F.2d 1157, 1162 (5th Cir. 1982).  A court’s

discretion to grant leave is severely limited by the bias of Rule 15(a) favoring amendment.  Dussouy

v. Gulf Coast Investment Corp., 660 F.2d 594, 598 (5th Cir. 1981).  Accordingly, leave to amend

should not be denied unless there is a substantial reason to do so.  See Jacobsen v. Osbourne, 133

F.3d 315, 318 (5th Cir. 1998).  There is a substantial reason to deny leave if the proposed

amendment would cause undue delay or prejudice to the non-movant, if it is motivated by bad faith

or dilatory motives, if there have been repeated failures to cure deficiencies with prior amendment,

or if the amendment is futile.  See Fantroy v. First Fin. Bank, N.A., No. 3:12-CV-82-N-BH, 2012

WL 697017, at *1 (N.D. Tex. Mar. 5, 2012) (citing Foman v. Davis, 371 U.S. 178, 182 (1962);

Martin’s Herend Imports, Inc. v. Diamond & Gem Trading, 195 F.3d 765, 770 (5th Cir. 1999);

Wimm v. Jack Eckerd Corp., 3 F.3d 137, 139 (5th Cir. 1993)). 

There is no apparent substantial reason to deny leave to amend.  Notably, Defendants have

not argued that amendment of the second amended complaint would cause undue delay, that it is

motivated by bad faith or dilatory motives, that there have been repeated failures to cure deficiencies

with prior amendment, or that the amendment is futile.  They raise no arguments against the addition

of the new defendant, and they sought dismissal of the claims to be excluded in the amendment.  In

any event, Plaintiffs’ motion is timely because no scheduling order has yet been entered.  See Botello

v. COI Telecom, LLC, No. SA-10-CV-305, 2010 WL 4918733, at *1 (W.D.Tex. Nov. 18,

5
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2010)(finding there was a “presumption of timeliness” for the motion to leave to file an amended

complaint where no scheduling order was in place due to the disputes involved in the plaintiffs’

request for class certification); see also Smallwood v. Bank of Am., No. 3:11-CV-1283-D, 2011 WL

4941044, at *1 (N.D. Tex. Oct. 17, 2011) (C.J. Fitzwater) (explaining that “there is a presumption

of timeliness” when the motion for leave is filed by the court-ordered deadline).  As noted, the

proposed amended complaint excludes the class allegations or claims that CIS seeks to dismiss in

its motion to dismiss.  (See doc. 60-1.)  It adds a new party, but that party that was disclosed by CIS

in its amended disclosure statement. (Id. at 1-2; doc. 54.)   Because leave is being requested early

in the litigation and there are no new claims being asserted, amendment will not cause undue delay

or prejudice the defendants in the case.  See OnAsset Intelligence, Inc. v. Freightweight International

(USA), Inc., No. 3:11-CV-3148, 2012 WL 5409660, at *2 (N.D.Tex. Nov. 6, 2012) (finding the

“usual case in which ‘undue delay’ supports a court’s denial of leave to amend is where a party waits

until the eve of trial to assert a new claim); Daly v. Sprague, 675 F.2d 716, 720, 723 (5th Cir. 1982),

cert. denied, 460 U.S. 1047 (1983)(upholding a trial court’s denial of leave to amend a complaint

where the amendment was requested 20 days before trial and 16 months after the initiation of

litigation); Hyde v. Hoffman-La Roche Inc., No. CIV A 304-CV-1473-B, 2008 WL 2923818, at *2

(N.D. Tex. July 30, 2008) (finding that the proposed amendment would “undoubtedly cause undue

delay and prejudice” to the defendants because it was requested “over four years into the

case”);Smith v. EMC Corp., 393 F.3d 590, 596 (5th Cir. 2004) (holding that an amended complaint

causes prejudice when it asserts a new claim requiring the defendant “to reopen discovery” and

prepare a new defense).  In addition, Defendants have not identified, and nothing in the record

suggests, bad faith and or a dilatory motive on Plaintiffs’ part.  See WRR Indus., Inc. v. Prologis, No.
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CIV.A. 3:04-CV-2544, 2006 WL 1814126, at *5 (N.D. Tex. June 30, 2006) (finding that the

proposed amendments suggested a dilatory intent and bad faith by the plaintiff it had knowledge of

the “proposed new claims” since the “inception” of the case, it had previously requested two

extensions of time, and it filed its motion for leave “only after [the defendant] refused to drop its

counterclaims”). 

With respect to Defendants’ argument that allowing Plaintiff Doe to continue her

“anonymous pleading” would unduly prejudice them in their investigation and defense of the claim 

she brings, their “anonymous pleading” argument is not unique to Plaintiffs’ proposed amended

complaint.  As Defendants note in their response, they raise this argument in their filings and

briefings regarding Plaintiffs’ motion for protective order.  (doc. 64 at 2.)  In fact, whether Plaintiff

Doe is allowed to bring her claim under the “Jane Doe” pseudonym is not relevant to the inquiry of

whether Plaintiffs should be allowed to remove certain claims or add an additional defendant to the

case.  Defendants’ argument is best raised where they initially made it - in the filings and briefings

associated with the motion for protective order.  Their  “anonymous pleading” argument will be best

addressed in the filings and briefings associated with the motion for protective order.

Defendants have failed to demonstrate that Plaintiffs’ proposed third amended complaint will

likely cause undue delay, prejudice, or unnecessary expense, and the motion for leave to amend is

granted.  See Brown Shoe Company Inc. v. Commercial Credit Counseling Services, Inc., No. M-07-

234, 2008 WL 2148749 (S.D.Tex. May 20, 2008)(finding defendants could not claim prejudice

where plaintiff’s proposed amended complaint did not assert “an entirely new factual basis” for its

claim, where there had been only limited discovery, no scheduling deadlines existed, and class

certification had not yet been ruled on);U.S. ex rel. Rafizadeh v. Cont’l Common, Inc., No. CIV.A.

7

Case 3:13-cv-05013-M-BH   Document 72   Filed 11/20/14    Page 7 of 8   PageID 925



04-1778, 2005 WL 2061018, at *4–5 (E.D. La. Aug. 2, 2005) (granting leave to amend after finding

that “in the absence of prejudice” to the defendants, there was “no sound basis upon which to deviate

from the established policy of liberally granting leave to amend to add factual allegations”).

III.  CONCLUSION

Plaintiffs’ motion for leave is GRANTED.   Because EWS was dismissed from this case on

September 24, 2014, Plaintiffs shall omit EWS from their proposed third amended complaint, and

file the third amended complaint with the Court within 5 business days from the date of this order. 

This case will then proceed on Plaintiffs’ third amended complaint.  Because CIS’ Motion to

Dismiss for Lack of Jurisdiction, Motion to Dismiss for Failure to State a Claim, filed April 4, 2014

(doc. 25), is directed at the second amended complaint, and because amendment of the second

amended complaint addresses the issues it raised, the motion to dismiss is DEEMED moot.

SO ORDERED on this 20th day of November, 2014.

             ___________________________________
             IRMA CARRILLO RAMIREZ
             UNITED STATES MAGISTRATE JUDGE
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